STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ELI SA L. SCOIT,
Petiti oner,

CASE NO. 94-5635
FCHR NO. 94-8311

VS.

M CHAEL W TI TZE COMPANY, | NC.
d/ b/ a VI LLAGE | NN,

Respondent .
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RECOMMVENDED ORDER

Noti ce was provided, and a formal hearing was held on January 6 and 20,
1995. Authority for conducting the hearing is set forth in Section 120.57(1),
Florida Statutes. The Hearing was held at the Ofices of the D vision of
Admi ni strative Hearings, Tallahassee, Florida. Charles C. Adanms was the hearing
of ficer.

APPEARANCES

For Petitioner: Patricia A Renovitch, Esquire
OERTEL, HOFFMAN, FERNANDEZ & COLE, P. A
Post O fice Box 6507
Tal | ahassee, Florida 32314-6507

For Respondent: Stephen Marc Slepin, Esquire
SLEPIN & SLEPIN
1114 East Park Avenue
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUES

Di d Respondent engage in unlawful enploynment practices directed to
Petitioner, as defined in Section 760.10(1), Florida Statutes? |In particular,
di d Respondent knowi ngly maintain a sexually-hostile and abusi ve environnent for
its femal e servers which unreasonably interfered with their work, exposing the
femal e enpl oyees to di sadvant ageous wor ki ng conditions to which nmal e enpl oyees
were not exposed? Was the work place for female servers perneated with
discrimnatory ridicule and insults? D d Respondent maintain an intimdating
envi ronnent whi ch caused Petitioner's constructive discharge? |s Petitioner
entitled to take up her forner duties as a server at Respondent's restaurant?
Has Petitioner sustained damages, including | oss of back and future pay and
rel ated benefits?

PRELI M NARY STATEMENT
On August 26, 1994, the Florida Comm ssion on Human Rel ati ons gave noti ce

to Petitioner and Respondent that the Conm ssion had reasonabl e cause to believe
that an unl awful enpl oynment practice had occurred based upon Petitioner's sex.



Following this determ nation and consistent with the instructions set forth in
the notice, Petitioner filed a Petition for Relief on Septenmber 29, 1994 setting
forth the allegations described in the Statenment of |ssues.

On Cctober 6, 1994, the Commi ssion notified Respondent that Respondent had
20 days to answer the Petition for Relief. On COctober 26, 1994, Respondent
filed an Answer in opposition to the Petition for Relief.

On Cctober 6, 1994, the Comm ssion requested the Division of Adm nistrative
Hearings to assign a hearing officer to conduct proceedings to resolve the
di spute. On that sane date, Respondent had requested the referral of the
di spute to the Division of Adm nistrative Hearings.

The case was assigned to a hearing officer. The hearing was conducted on
t he af orenenti oned dates.

Both parties presented wi tnesses and exhibits, as described in the Appendi x
to the hearing transcript. Respondent made a Mdtion in Limne to exclude the
testinmony of Jeri WIlians. Petitioner responded to the notion. A ruling was
made on the notion, as set forth in the hearing transcript. That ruling denied
the noti on.

At hearing, the attorneys agreed to submt their proposed recomended
orders within three (3) weeks of the filing of the transcript. That request for
filing proposed recommended orders within (3) weeks of the filing of the
transcript was accepted by the hearing officer. The transcript was filed on
March 2, 1995. Counsel then asked for a further extension of time for filing
proposed recommended orders. The new due date becane March 28, 1995. The
hearing officer advised counsel that the extension of tinme was granted.

Proposed recommended orders were filed on March 28, 1995. Having requested that
t he proposed recommended orders be filed nore than ten (10) days fromthe date
upon which the transcript was filed, the parties waived their right to have the
recommended order entered within 30 days fromthe date upon which the transcri pt
was filed. See Rule 60Q 2.031, Florida Adm nistrative Code

Petitioner requested and Respondent consented to have corrections nmade to
Petitioner's proposed recommended order. That request for corrections is
grant ed.

Petitioner noved to strike Respondent's proposed recommended order, which
contai ned 19 pages and additional 58-page Addenda. Respondent replied in
opposition to the motion. The notion is denied; however, only those facts set
forth in the 19-page proposed recommended order are deenmed appropriate for fact
finding in the reconmended order. The Addenda are perceived as argunent. The
proposed facts in Respondent's 19-page proposed recommended order and those
facts in the Petitioner's proposed recommended order are discussed in an
Appendi x to the recommended order

Upon agreenent of counsel, consideration of the issue of reasonable costs
of litigation, to include attorney's fees, was postponed until the Conm ssion
has entered its final order concerning the nmerits of the case. Under this
arrangenent, the hearing officer retains jurisdiction of the case for the
limted purpose of entertaining evidence directed to reasonable costs of
litigation, to include attorney's fees, should the Commission find in favor of
Petitioner.



FI NDI NGS OF FACT

1. Respondent owns four (4) restaurants. Two are |located in Tall ahassee,
Florida. One is located in Mary Esther, Florida; and one is located in
Pensacol a, Fl ori da.

2. The Tal |l ahassee restaurants are | ocated on North Mnroe Street and
Apal achee Parkway. It is the Apal achee Parkway restaurant that is the subject
of this case.

3. At tines relevant to the inquiry, the Parkway restaurant operated wth
an average staff of 16-18 servers, who are nostly female, and 9-10 cooks, who
are mal es.

4. The Parkway restaurant had a high volunme of business during the period
under inquiry. At peak volune, the enployees felt under pressure and were not
especi ally respectful of fell ow enpl oyees.

5. Petitioner was enpl oyed at the Parkway restaurant from February 12
t hrough May 15, 1993.

6. Petitioner is approximately 30 years old. Petitioner is a female,
whose stature is one of average height and wei ght.

7. Petitioner was hired by a nmanager at the Parkway restaurant. That
manager was Erin Stowell.

8. Respondent enpowered M. Stowell to hire and fire enpl oyees at the
Par kway restaurant and to inpose the necessary controls to conduct business at
the restaurant. M. Stowell had the supervisory authority to conduct the
everyday business at the Parkway restaurant in the capacity of supervisor of
servers and cooks.

9. At tines relevant to the inquiry, Petitioner worked the day shift. M.
Stowel | was her manager. On that shift, npbst servers were female. In
Petitioner's latter tenure, there was one male server working the day shift.

10. At tines relevant, a manual detailing appropriate enpl oyee conduct was
in place. Anong the expectations for enpl oyees was that the enpl oyees not
engage in profane and vul gar | anguage. Mbreover, enployees were expected to
engage in noral and proper behavior

11. Petitioner was given the enpl oyee manual

12. In the restaurant operation, servers were expected to fill out
customer food order tickets that accurately described the food orders. This
accuracy was vital to the restaurant's financial operation. Al food itens
served were to be charged for. The cooks had a corresponding responsibility to
make certain that the tickets were accurate and that they not prepare food that
was not described on the food order ticket. These arrangenents led to conflicts
bet ween the servers and the cooks concerning food preparation and its tinely
delivery to the customer.

13. Christopher Titze is the son of Mchael Titze. Mchael Titze owns
Respondent. Beth Titze is Mchael Titze's wife and nother of Christopher Titze.



14. Christopher Titze worked at the Parkway restaurant at tines rel evant
to the inquiry. He served as a host who greeted customners.

15. In the event that problens occurred between servers and cooks that
affected service to the custoner, Christopher Titze would nedi ate disputes
bet ween servers and custonmers. |In addition, if there were other problens

bet ween cooks and servers, the server woul d seek Christopher Titze's

i ntervention or the cook m ght seek Christopher Titze's intervention as

medi ator. This mediation function took place once or twice a day at nost.
Specifically, cooks would ask for assistance if the servers were not charging
for food and when servers did not properly space the tine for delivering food
order tickets to the cooks. Servers would conplain when cooks were not getting
the food prepared fast enough.

16. Christopher Titze observed that Petitioner often did not wear the
proper uniformfor a server. She wore shoes that were other than required and
did not wear pantyhose as required. As host, Christopher Titze was expected to
informPetitioner that she was not wearing the appropriate uniform He did
informher. These rem nders were given to Petitioner on 15-20 occasi ons.
Christopher Titze did not have the authority to discipline Petitioner for
nonconpl i ance with the uni formrequirenments.

17. Christopher Titze would occasionally rem nd other servers that they
were not in proper uniformfromtine to tine. By contrast, Petitioner was
chronically out of uniform

18. Christopher Titze was working at the restaurant on the Petitioner's
| ast day of enploynent. He overheard Petitioner yelling. He observed that
several custonmers in the | obby area to the restaurant were | ooking at himduring
the outburst. Christopher Titze felt enbarrassnment and went running to the area
where Petitioner was |ocated. Wen he arrived at that area, Petitioner and a
cook naned O. C. Mack were there. M. Mack was a 250-pound nan.

19. Christopher Titze observed that Petitioner was "carrying on". M.
Mack appeared upset and seened not to be paying attention to Petitioner.
Petitioner was getting nore upset with M. Mack and was yelling and screani ng
and cursing at him At that time, the manager, M. Stowell was not in
attendance in the area where Petitioner and M. Mack were engaged.

20. In particular, Christopher Titze heard Petitioner say to M. Mack:
"This is fucking bullshit and I don't have to put up with this shit fromyou or
anyone el se".

21. Christopher Titze tried to ascertain what had caused the outburst. It
took a couple of mnutes for Petitioner to cal mdown and quit yelling. During
this time, M. Mck was cooki ng.

22. M. Mck explained that Petitioner had not charged a custoner for
hol | andai se sauce.

23. Petitioner told Christopher Titze that the problemhad to do with
hol | andai se sauce for a customer.

24. Christopher Titze told M. Mack that he needed the hol | andai se sauce
right now M. Mack told Christopher Titze that he was not going to get it.
Christopher Titze then went up front and asked M. Stowell to go back and take
care of the problem Before Christopher Titze went up front to get M. Stowell,



M. Mack told Christopher Titze that he was not going to give the hollandai se
sauce to himuntil it was charged for on the ticket.

25. Wien Christopher Titze found M. Stowell he told M. Stowell that
Petitioner and M. Mack were having an argument and that he could not straighten
it out and that M. Stowell needed to go back there.

26. Christopher Titze made sure that a server other than Petitioner
delivered the hol | andai se sauce to the customer.

27. Later, Christopher Titze observed Petitioner yelling and screan ng and
saw her take her purse and coment "this is unfair” and that "she was |eaving."

28. The May 15, 1993 incident was the only occasion upon which Petitioner
conpl ained to Christopher Titze about M. Mack's conduct. Qher servers had
conpl ai ned to Christopher Titze about M. Mack's conduct. They told Christopher
Titze that M. Mack was hard to work with and that he was very particul ar on
tickets, making sure that custonmers were charged for food. The servers reported
to Christopher Titze that M. Mack was concerned about food costs and that M.
Mack skinped on sone things. The other servers reported that M. Mack was rude
about the way he went about doing his job and adhering to rules in the
restaurant.

29. Christopher Titze observed that M. Mack was | oud when operating under
stress. M. Mack especially did not like it when tickets were not properly
witten, and he conpl ai ned about it. Christopher Titze observed that M. Mack
woul d use the word "shit" and simlar |anguage when he was under stress. He
woul d direct his remarks to servers: "You need to wite this shit right".

30. Christopher Titze heard the kitchen staff call the servers "bitches”
on one or two occasions. Christopher Titze has no recollection of doing
anything in response to the remarks by the kitchen staff directed to the
servers.

31. Christopher Titze never observed nor heard servers conplain that the
cooks were not getting out their orders quickly as a nmeans of being spiteful to
the servers.

32. Christopher Titze never observed the kitchen staff hol ding or
mani pul ating their genitals in the presence of servers.

33. Lori Helnms was a server who worked on the shift with Christopher
Titze. She reported to Christopher Titze that a cook naned Wendell Hol nes had
been requested to prepare an enployee neal for her, to which M. Hol mes stated:
"Il make you a cum sandwi ch.” Wen the incident was reported to Chri stopher
Titze, he told M. Stowell. M. Stowell sent M. Hol nes home that day. M.
Hol mes was subsequently fired, having never been allowed to cone back and work
at the restaurant beyond the day he was sent hone.

34. By Christopher Titze's observation Ms. Helnms was nade to cry by M.
Hol nes' conduct.

35. Christopher Titze has no recollection of the conduct of M. Mack
causing Ms. Helnms to cry or observing her to cry on any occasi on other than the
i ncident with M. Hol nes.



36. Terri Dixon was a server at the Parkway restaurant from Novenber 2,
1992 until April 1993, when she was fired by M. Stowell.

37. Ms. Dixon observed that M. Mack was rude and that he woul d use vul gar
| anguage. She observed that M. Mack would raise his fist at you and that his
conduct seened threatening. M. Mack referred to Ms. Dixon as "you little white
girl", "you little bitch", and "you little honkey girl".

38. Cooks would refer to Ms. Dixon as "whitey" "honkey" and "you white
bitch". This nmade her feel intimdated. Wich cooks other than M. Mack made
t hese remarks was not proven.

39. Ms. Dixon conplained to a cook naned Jason about an order that she
bel i eved was not being prepared in a tinely manner. Apparently, her custoners
wer e conpl ai ni ng about the tineliness. Jason responded to her by saying, "shut
up, you white bitch" and "I will stonp your white ass into the ground”.

40. Ms. Dixon observed ot her cooks shaking spatul as at her.

41. Ms. Dixon explained that when she thought that the cooks had had anple
time to prepare the food she conplained to the cooks. The response by the cooks
was to the effect, "I will give you your food when | get well and ready to."

42. Ms. Dixon had the experience that when service of the food was
del ayed, custoners did not want to tip her.

43. A food preparati on enpl oyee made a nunber of attenpts at asking Ms.
Di xon to go out with him She considered his actions to be harassnment. This
same person also offered her drugs. M. D xon conplained to M. Stowell about
t hat conduct by the male enployee. After her conplaint, the situation did not
i nprove. \What action, if any, that M. Stowell took to address her conplaint is
not clear. M. Dixon did not indicate that she reported back to nanagenment to
i nf orm managenent that she was continuing to be approached by the food
preparati on enpl oyee.

44. Ms. Dixon observed the incident between Ms. Helns and M. Hol nes. She
saw M. Holnes grab his genitals and say "well how about | give you a cum
sandwi ch. "

45. Ms. Helms worked at the Parkway restaurant from around January or
February, 1993, until sometine in May 1993. She quit her job as a server at
about the same tinme that Petitioner |ast worked at the restaurant.

46. Ms. Hel nms describes what she considered to be rude conduct by M.
Mack. These conments were directed to Ms. Helns pertaining to the manner in
whi ch she hung or presented the custoner food order tickets to the cook. He
made remarks calling her "stupid", "that drugs had eaten her brain" that "she
was crazy" and would refer to her as "bitch". M. Mck yelled at her and she
was afraid of him These circunstances usually occurred when the restaurant was
busy. Qherwise, M. Mack was nice to Ms. Hel ns when she first came to work in
the morning. At busy tines M. Mack would conplain to Ms. Helnms that she was
not witing her tickets right and woul d grab them off the wheel where they were
placed. To Ms. Helns, it seenmed as if M. Mack woul d be under pressure and
woul d take it out on her.

47. In the exchanges where M. Mick would use the ternms "bitch, stupid and
crazy" directed to Ms. Helns, the food that she was responsible to serve woul d



be sitting at the service wi ndow and avail able to be served. On these occasions
Ms. Helns woul d direct argunment back to M. Mack. She would then go back to the
bat hroom area to collect herself sufficiently to serve the food. Under these

ci rcunst ances the food service would be del ayed.

48. At tinmes when Ms. Hel nms conpl ai ned about the delays in serving food to
t he custoners when the restaurant was especially busy, responses fromthe cooks

woul d be "hold on a damm second, baby, | can't do everything at once.™ At tines
these remarks were nade in a manner which Ms. Helns believed to be scream ng.
The cooks would also say, "I'mgoing to do it and you are the one who nmessed it

up in the first place and this wouldn't never have happened in the first place
if you would have witten the damm ticket wong."

49. Ms. Hel ms observed cooks danci ng around and grabbi ng their crotches.
She did not indicate conplaining about these observations to managenent.

50. Wiile working at the restaurant Ms. Helnms would cry often. In this
respect Ms. Hel ns acknowl edges that she is a very sensitive person and that when
she was yelled at, this made her cry. This conduct hurt her feelings. In

i nstances when she would cry Ms. Helns would go to M. Stowell and he woul d
consol e her by telling her to stop crying and go about her business and that it
woul d be okay and that Ms. Helnms should not allow the conduct by the other

enpl oyees to get to her.

51. Ms. Helns describes the incident with M. Holnes in which she asked
M. Holnes to make a sandwi ch for her and he replied, "baby I1'll nake you a cum
sandwi ch”. She responded by telling M. Holmes not to talk to her that way.
The incident was one of the reasons that |led her to quit her position at the
Par kway restaurant. As described before, Ms. Helns reported the incident to M.
Stowel | . Soon after the incident with M. Holnes, Ms. Helns quit her job.

52. As Ms. Hel ns observed, M. Stowell was present when cooks woul d use
words such as "bitch", "fuck", "shit", "damm" and "ass", in Ms. Helns' presence.
She considered these remarks to be directed to her. Wth the exception of the
word "bitch", it is not clear that the use of profane |anguage was directed to
Ms. Hel ns as opposed to nmerely being stated in her presence.

53. On Petitioner's last day, Ms. Helns, although she was not in the
i mediate vicinity of the incident, overheard part of the exchange between the
Petitioner and M. Mack. She heard both M. Mack and the Petitioner yelling
back and forth about the hollandai se sauce. M. Helns then observed the
Petitioner go to the back of the restaurant to snoke a cigarette and that the
Petitioner was crying. M. Helns took the custonmer the holl andai se sauce.

54. Ms. Helns was told not to wear socks as part of the attire for servers
because the servers were expected to wear pantyhose. Nonethel ess, she wore
socks again after being told not to do so.

55. Ms. Hel ns observed that cooks wore their clothes | oosely and that they
woul d hang down to the extent where she could see their underwear and coul d see
M. Mack's "butt crack". She did not indicate that she conpl ai ned about these
observations to managenent.

56. Ms. Helns also had problens with a fermal e server Kim Tuten whom Ms.
Hel ms descri bed as maki ng her feel unwel come and treating her in a rude nanner.
One time Ms. Tuten told Ms. Helnms "I'Il kill you.™ Ms. Tuten called Ms. Hel ns
"stupid." M. Helnms said that she "hates Ms. Tuten." M. Hel ns observed M.



Tuten using profane | anguage. M. Tuten used the words "fuck, dam, shit and
ass". Ms. Tuten also called Ms. Helns "a bitch".

57. Linda McCord began work at the Parkway restaurant in 1992, working on
the night shift. She quit her position as a server at the restaurant because of
a conflict with her school schedule. She canme back to work at the restaurant
and quit a second tine because of Beth Titze's actions in "dressing down" M.

M Cor d.

58. Although M. Mack worked on a different shift than Ms. MCord, the
shifts overl apped to sone extent this allowed her to watch M. Mack performas a
cook. She observed M. Mack to be intimdating. She saw himearly in the
nmor ni ng on weekends. When M. Mack first arrived he acted as if nothing was
right and "would just raise hell at everybody, whether you were a server, a
di shwasher, you know what ever."

59. ©Ms. McCord observed M. Mack and his son Governor Nack, another cook,
use the words "fuck, fuck you and nother fucker", sonetimes directed to her but
alot of times in conversation between the cooks or with a di shwasher or with
ot her servers.

60. M. MCord observed the cooks on M. Mack's shift, to include M.
Mack, "brag about their physical anatony and what they do and how they do and
that they would tal k sexual |y about wonen." The words that were used in the
di scussi ons between the cooks about sexual matters nmade Ms. McCord feel
unconfortabl e and of f ended.

61. Ms. MCord conplained to M. Stowell about the profane | anguage by the

cooks. Hi s response to the conplaints was "I'l|l see about it". She nade
simlar conplaints to the night nanager who said he would talk to the day
manager who was M. Stowell. It is not clear whether Ms. McCord received a

sati sfactory response to her conpl aint.

62. Donna Land was a server at the Parkway restaurant. She is and has
been the Petitioner's roommte since 1989. Her enploynent at the Parkway
restaurant |asted a few days. She quit her job at the restaurant shortly after
Petitioner's last day as a server.

63. Ms. Land observed that M. Mick was "fussy" on the day that Petitioner
was | ast enployed at the restaurant. M. Land was standi ng near the w ndow
where the food is delivered when she saw Petitioner approach that area.
Petitioner asked M. Mack to do her a favor and get the Petitioner sone
hol | andai se sauce. At that time Ms. |and observed that M. Mack was real busy.
The ticket holder was full and M. Mack said "I've got to have a ticket in order
to do that.” To which Petitioner responded that M. Stowell was comng with the
ticket. Shortly thereafter M. Stowell canme into the conversation. After
Stowel | showed up M. Mack started yelling and cursing Petitioner and shaki ng

his spatula in her direction. M. Mack said "I"'mnot going to get you this, god
damm this."™ M. Mack called Petitioner a "fucking white bitch" and told the
Petitioner to "drop dead" and that he was "going to kill her." At this juncture

Petitioner started to cry. M. Stowell then slid a bow across and told M.
Mack to give M. Stowell sone holl andai se sauce. M. Mck slid the bow back
and said "you go to hell, I'"'mnot giving you it either." M. Mack then said
"get that fucking white bitch out of ny face before | stonp her to the ground.™
As Ms. Land recalls, M. Stowell then told Petitioner to go honme. Petitioner
replied "I can't believe you are letting himtalk to nme like this." M. Stowell
told Petitioner again to "go". Petitioner stepped away and remarked to the



effect that, "I'mnot going anywhere" and asked M. Stowell if he was firing
her. M. Stowell then responded by telling the Petitioner that she was fired.

64. It appears that M. Stowell was trying to renove Petitioner froma
threatening situation, not intending to fire her until Petitioner refused to
| eave. Petitioner wal ked out of the restaurant at that tine.

65. Ms. Land was upset by these events. M. Stowell told Ms. Land that
the Petitioner would be all right and that he would give her a call later

66. In the conversation between the Petitioner and M. Mack that was
overheard by Ms. Land, Petitioner remarked that while the customer had been
served hol | andai se sauce that it was not enough and the nman wanted nore as a
side order. The extra holl andai se sauce had not been put on the ticket as
requi red by restaurant policy.

67. Ms. Land overheard the kitchen staff using the words "fucking, pussy
and bitch.”™ M. Land perceived that the words were directed at her and she felt
alittle enbarrassed.

68. Ms. Land observed the kitchen staff put their hands in their pants,
whi ch they wore very low, neaning placing their hands in their groin area. M.
Land is not sure whether the manager, M. Stowell, observed this conduct and she
did not nmake a conpl aint about the conduct.

69. Ms. Land observed cooks in the kitchen yell at Ms. Helns and that M.
Helns cried a | ot.

70. M. Land worked with a mal e server naned Joe. She never observed the
cooks give Joe "a hard tine."

71. Angel a Brunbl augh worked at the Parkway restaurant from Septenber 1992
i nto August 1994 as a hostess, server and closing manager. She also lived with
M chael and Beth Titze for four nonths. Christopher Titze was her friend during
the tine Ms. Brunbl augh worked at the restaurant.

72. During the time that Ms. Brunbl augh worked at the restaurant she
overheard curse words and profanity from cooks, servers, bus-boys and
di shwashers. Those words that she heard were "damm, shit, and fuck." Anong
ot hers, she heard Petitioner use those words. The context in which she heard
t hose words used was related to a general griping about sonething that was not
going right while working at the restaurant. By exanple, food orders that did
not come out fast enough or someone getting in the way of enployees' novenents
or a customer that was too demandi ng. The context was one in which the
situation was stressful due to the tine constraints for preparing and delivering
food orders.

73. Ms. Brunbl augh observed that M. Mack was a stickler about narking
things that were to be charged for on the tickets. |If they were not nmarked, and
ot her cooks were not enforcing the policy about requiring the tickets to be
marked so that itens could be charged for, he would "get on" those other cooks.

74. Ms. Brunbl augh never heard cooks refer to Petitioner as "fucking white
bitch."

75. Ms. Brunbl augh never observed what she considered to be a sexua
probl em i nvol vi ng enpl oynment di scrimnation



76. Ms. Brunbl augh observed Petitioner's overall disposition as being
happy and excited one minute and "pissed off and bitching and yelling" the next
m nut e.

77. Ms. Brunbl augh overheard Petitioner yelling about food being |late
com ng out the window and in the course of these remarks Petitioner was profane.

78. Petitioner never nentioned to Ms. Brunbl augh that she considered that
enpl oyment discrimnation was being directed to the Petitioner based upon
Petitioner's sex.

79. Ms. Brunbl augh observed kitchen personnel place their hands in their
crotch area. She perceived these actions to be to adjust shorts or to scratch.

80. As hostess, Ms. Brunbl augh was expected to rem nd servers about the
correctness of their unifornms. She gave these rem nders. |If a server was
m ssing a bow tie she would get them another and at tines when servers were
m ssing hose there were hose available at the restaurant; if not available, the
server was reprimnded and told to wear the hose.

81. Kim Taylor has worked as a server at the Parkway restaurant on and off
for a period of ten years. She describes herself as a close friend of
Petitioner.

82. Ms. Taylor worked on the day shift with Petitioner.

83. Ms. Taylor would cry when M. Mck yelled at her for not witing the
tickets properly. She did not conplain to managenment about this problem but
resol ved the issue by working in an area separate from M. Mack.

84. Ms. Taylor heard kitchen enpl oyees refer to servers as "bitch".

85. Ms. Taylor observed that when probl ens devel oped between the servers
and the cooks the food service was del ayed and that influenced the anount of
noney the servers earned.

86. Ms. Taylor did not observe M. Stowell being present when the kitchen
enpl oyees used profane | anguage, but surmises that M. Stowell heard it because
it could be heard throughout the restaurant. Furthernore, on those occasions
M. Stowell would cone and tell the kitchen enployees to "chill out” or "you
need to stop”". In Ms. Taylor's view these attenpts at correction were
unavailing. However, M. Tayl or does not appear to have rem nded managenent
that its attenpts at correction were not successful.

87. After Petitioner's last day, Ms. Taylor talked to the Petitioner and
foll owi ng that conversation asked Beth Titze to rehire the Petitioner.

88. Beth Titze worked at the Parkway restaurant between the hours of 8:00
a.m and 2:00 p.m on weekdays and fromaround 8:00 to 8:30 a.m to 2:30 to 4:00
p. m on weekends.
89. Although Ms. Titze had no specific recollection as to the exact words
of the profanity that were used, she does recall profanity being used by the

cooks in her presence. Wen this occurred she told themto cease.



90. Wen circunstances woul d occur between servers or cooks that invol ved
swearing and it was reported to her she would intercede. Usually this profanity
was based upon provocations by servers yelling at cooks, but sonetines it
i nvol ved cooks provoking servers. The circunstances for these exchanges were
related to tinmes of stress. Wen inforned of the problenms Ms. Titze would go
into the area and yell, "watch your nouth", "what's the problenf or "what do you
need" or "what is the situation here".

91. Ms. Titze expected M. Stowell to nmake decisions on whether an
enpl oyee should be dism ssed. |If an enployee was repeatedly late, Ms. Titze
would remind M. Stowell that he had a problemand | eave the decision to M.
Stowell to dismiss a server if the server continued to be late. Her general
experi ence was that nost enployees were on tinme for work.

92. Wen enpl oyees were not in the proper uniformM. Titze expected M.
Stowell to see that they got into proper uniform \hatever disciplinary action
was to be taken for not being in proper uniformwas |left over to M. Stowell.

93. Ms. Titze has never observed a point in time when all servers were out
of the proper uniform

94. Ms. Titze established that the servers' earnings and benefits package
was a paynent of $2.31 an hour, plus tips and a week's paid vacation for servers
who had worked at the restaurant for a year.

95. Ms. Titze observed that Petitioner was often late for work, especially
on weekends or occasions when it was inportant for the Petitioner to be on tine.
Ms. Titze indicated that Petitioner was habitually late for work.

96. Ms. Titze described the fact that Petitioner was not always in
uniform especially related to the refusal to wear nylons even in the instance
where Ms. Titze had bought nylons to provide Petitioner.

97. Another problemthat Ms. Titze observed was that the Petitioner did
not wear appropriate shoes. Petitioner wore cloth shoes that were a type of
canvas tennis shoes which were not acceptable foot wear.

98. Wen Ms. Titze spoke to M. Stowell about Petitioner's problens with
being late for work and not being in the proper uniform a conversation which
she had with himon frequent occasions, M. Stowel| responded that he, "did not
have anyone to take her place at that tinme."

99. As described before, Petitioner sought reenploynment fromMs. Titze.
On that occasion Petitioner was in uniform to include the proper foot wear.
Petitioner remarked to Ms. Titze that she had the correct shoes and could she
pl ease have her job back. M. Titze replied that the fact that Petitioner was
al ways late and that she could never depend on her, made Ms. Titze feel that she
could not use Petitioner at that point. The decision on reenploynment was nade
by Ms. Titze because she was managi ng the Parkway restaurant at that tinme.

100. Ms. Titze has no personal know edge of any conduct directed to
Petitioner that could be considered discrimnation on the basis of sex and no
conduct of that type was reported to Ms. Titze.

101. Contrary to testinony by other witnesses, Ms. Titze did not say, in
jest, that she was going to cut Petitioner's legs with a razor bl ade, direct
profanity at servers or make an obscene gesture at servers with her mddle



finger. Ms. Titze does admit to swearing under her breath by using the word
"damm" in certain circunstances that occur at the restaurant.

102. Ms. Titze has not observed the buttocks of the nmale cooks while they
were working at the restaurant, nor seen those cooks grab their crotches.

103. Ms. Titze, from her observations, believed that the sl ow downs in
service were related to the volune of business and not a deliberate ploy by the
cooks. She is correct. Mreover, the delays in service created by argunents
bet ween servers and cooks expl ain why customers did not receive their food as
qui ckly as they woul d have preferred, not the idea that cooks alone contrived to
del ay the service. As a consequence the servers' loss of tips for late service
cannot be equated to unilateral action by the cooks to interfere with the tips
recei ved by servers.

104. Petitioner perceived the relationship with the kitchen enpl oyees as
bei ng an intense situation, especially when the restaurant was busy.

105. M. Mack in particular was seen by the Petitioner as being upset when
the restaurant was busy. She observed hi m shaking his spatula and maki ng
gestures with his hands and yelling out slurs at the slower servers and picking
out problenms on the tickets which Petitioner did not believe to be a "big deal ."
Petitioner described the conduct by M. Mack as "ranting and raving." He would
remark that he "was not going to do this dam food for you this way" and "this
aint the way its on the fucki ng nenu."

106. By virtue of conplaints which Petitioner nmade to M. Stowell there
was a period in which M. Mack and the Petitioner "just laid off each other."

107. At times M. Mack and ot her cooks called Petitioner a "bitch" or
"fucking bitch".

108. Cooks would also refer to Petitioner as "stupid bitch"

109. Petitioner heard cooks refer to Ms. Dixon as "stupid bitch" and M.
Hel ms as a "dunb bitch". Wen this occurred Petitioner observed that M. Dixon
and Ms. Helnms would often cry.

110. Petitioner observed M. Mack tell Ms. Helns that she was "crazy",
that "crack"” drove her "crazy" and had "eaten her brain."

111. Covernor Mack referred to Petitioner on one day as "damm bitch". She
replied that he was a kid and should not talk to people that way.

112. Petitioner observed the cooks wearing | oose clothing such that you
could see part of their shorts with words witten on the shorts |like "yes" and
"no". When the cooks bent over in the kitchen Petitioner could see their
"cracks".

113. Petitioner considered the clothing that the cooks wore that all owed
her to see their shorts to be sexually offensive. What she nmeant by that is
further described as, she "did not |ike seeing a man with his pants half hangi ng
down" and that "this was a restaurant setting and they were representing the
restaurant and that they were dressed just like on the street” and that it was
"vulgar to her."



114. Petitioner observed the cooks place their hands in their crotch area
where the genitals are and at the sanme tinme observed that the cooks were tal king
about girls using terns |like "that baby" or "I got her"

115. Petitioner felt degraded by the profanity directed to her and the
conduct that she observed and the physical conduct that she observed on the part
of the kitchen enpl oyees.

116. Petitioner made a general conmplaint to M. Stowell about the vul gar
| anguage used by the kitchen staff. She nentioned in "wal ki ng and tal ki ng
lightly" to M. Stowell that he should tell the cooks "to pull up their pants or
sonmething and to tell the cooks to dress a little better."

117. Petitioner describes that she had problens getting her orders from
t he kitchen when she probably did sonmething to irritate the cook. On a few
occasi ons Petitioner believed that the cooks were deliberately del aying her
orders, but acknow edges that those were circunstances in which she did not have
her ticket correct, though she believes that it was correct enough to have
gotten the order out. Wen these argunents were engaged in with the cooks
concerning the del ays, the food would be sitting there ready for serving, and it
woul d not be served while the argunent went on between Petitioner and the cook
On these occasi ons the cooks would say "I ain't gonna cook this shit for you"
and woul d call the Petitioner a "bitch".

118. On her last day Petitioner was told by M. Mack that he was the only
cook scheduled for his part of the restaurant and words to the effect that he
"could not believe" that circunstance and conplained that M. Stowell can't get
things right and that he would be glad when M. Stowell was gone. Petitioner
remarked to M. Mack to the effect "are you having a bad norning", and he
replied that he was "sick of this." Throughout the norning Petitioner observed
that M. Mack was under stress and that he was the only cook working in that
ar ea.

119. As Petitioner describes the situation on her |ast day, she delivered
a custoner a skillet that had broccoli and hol | andai se sauce. The custoner did
not believe that it had enough hol | andai se sauce and asked Petitioner to get
nore. Petitioner left the food order ticket with the custoner and took up other
duties. She then passed M. Stowell and asked himto get the ticket, because
she needed to get the custoner some nore holl andai se sauce. M. Stowell said
that he would. Petitioner then went to the kitchen area and asked M. Mack if
he woul d give her sone hol | andai se sauce, "this man needs some". M. Mack asked
where her ticket was for the extra hollandai se sauce. Petitioner told M. Mck
that M. Stowell was coming with the ticket. M. Mck said "I ain't giving you
shit". Petitioner nade a further request for the holl andai se sauce and repeat ed
that M. Stowell was comng with the ticket. During this exchange M. Mck told
the Petitioner to "drop dead" and called her a "white fucking bitch" and that he

was "going to stonp her into the ground.” Wen he nmake these remarks he was
yelling. When M. Stowell approached Petitioner and M. Mck, the cook
continued his remarks by saying he was "going to kill" Petitioner and calling
her a "fucking white bitch". M. Stowell said "here's your ticket, give ne the
hol | andai se sauce now'. M. Mack responded "I ain't giving you shit either."
M. Mack told M. Stowell "you get that white fucking bitch out of ny face, |I'm
going to kill her. Get her out of this building, get her out of here. 1'm
going to kill her or stonp her face into the ground".

120. Under these circunstances, in which M. Stowell perceived that the
Petitioner was at risk, M. Stowell told Petitioner to | eave and go hone.



Petitioner started to |leave, then told M. Stowell, "you are going to have to
fireme if | have to leave this job for the way he just talked to ne", referring

to M. Mack's remarks. Petitioner said to M. Stowell "please fire ne". M.
Stowel | then responded by saying, "go hone, you're fired, Elisa; if that's what
you want, you are fired". Petitioner then stated to M. Stowell "that's all

wanted to hear."”

121. In her testinony Petitioner failed to acknow edge that she had been
profane to M. Mack.

122. Petitioner felt threatened by M. Mack and cri ed.

123. At hearing Petitioner described her notivation on the | ast day to be
that she was not going to quit the job. She was "not going to be cussed like a
dog and then have to wal k away" and that "it was better to have been fired."
Under that arrangenent Petitioner testified "I didn't have to ever cone back
t here".

124. After she left the restaurant on the |last day that Petitioner was
enpl oyed at the Parkway restaurant, she told an acquai ntance, Ruby W/I son, who
works part-tine at the Village Inn restaurant on North Monroe Street, and part-
time at Jerry's restaurant at the airport, that Petitioner "quit" her job at the
Par kway restaurant. Petitioner further told Ms. WIson that she "wasn't worried
about it and would go back, talk to Beth and get the job back"”

125. Petitioner had also told the Unenpl oynent Conpensati on Conmi Ssion
referee, in her hearing on unenpl oyment conpensation, that she was "going to
make it final that day, and that day | finalized it." She also told the referee
that she woul d have probably quit anyway if circunstances did not inprove at the
restaurant.

126. Petitioner acknow edged that she used profanity while working at the

restaurant such as "damm it, they are not getting nmy food out for me" or "damm
it, I can't believe |I'm being cussed at again"” or "I just can't take this shit
no nore". By contrast Petitioner denies profane exchanges with the cooks. That

testinony related to exchanges is not accepted.

127. Petitioner renmenbers the reason Ms. Titze gave her for not
reenmpl oyi ng Petitioner was because the Petitioner did not wear pantyhose.

128. An Unenpl oynment Conpensati on Comm ssi on enpl oyee advi sed Petitioner
to go back and try an obtain her job and this led to her conversation with M.
Titze requesting reenpl oynment.

129. Joseph Hall aday has worked as a server with Respondent on and off for
seven or eight years, but his enploynment on the shift with Petitioner was only
for a couple of weeks at the end of Petitioner's enploynment. During tines when
he worked for the Respondent he did not receive any sexual or profane abuse by
any of the cooks. He did not observe what he considered to be sexual harassnent
directed to any other server fromthe cooks.

130. M. Halladay noticed a difference in conduct by the enployees at the
restaurant when they were in the rush period. 1In that setting things were
hectic. M. Halladay has heard enpl oyees yell things |ike "get out of ny way or
nove".



131. On the last day that Petitioner worked at the restaurant M. Hall aday
observed Petitioner and M. Mack yelling back and forth one to the other. He
does not recall exactly what was being said. He describes the matter as "quite
a bit of bickering going on between both parties.” As M. Halladay recalls, the
exchange between Petitioner and M. Mack was real |oud.

132. M. Halladay did not observe the cooks flaunting their genitals or
grabbing their crotches or wearing their pants so |low that the cooks buttocks
could be seen. He did observe their underwear showi ng. He made no conpl ai nt
about the latter observation.

133. Mary Darlene Roy worked ten years with Respondent to include part of
the tine with M. Mack. She left that enpl oynent at the begi nning of 1994.

134. Wiile enployed, Ms. Roy did not detect what she considered to be
sexual abuse or harassnent by M. Mack or other cooks.

135. Ms. Roy did observe that when order tickets were not correctly filled
out the cooks would get upset. |In particular, when the tickets were not right
and the cooks prepared the wong food and had to redo the food preparation, this
woul d upset them

136. When Petitioner was late to work M. Stowell would ask other servers,
to include Ms. Roy to cover Petitioner's work station.

137. On some occasions M. Stowell had requested Petitioner to pick up a
server naned Kitty Roe and bring her to work. This made the Petitioner |ate.
On ot her occasions Petitioner was |late for reasons of her own maki ng.

138. On one occasion Ms. Roy overheard M. Stowell correct Petitioner for
not having a bow tie on.

139. M. Roy heard Petitioner and M. Mack arguing "a lot". The argunents
had to do with orders not being picked up that were "piling up" and tickets that
were not being witten right. M. Mck yelled at Petitioner about those
problenms. M. Roy recalls that M. Mack was a stickler about problens wth
tickets. In Ms. Roy's experience other cooks would get upset when tickets were
not being witten properly and orders were not being picked up on tine. They
were not as verbal about the problems as M. Mack woul d be.

140. Ms. Roy never heard M. Mack refer to Petitioner as "a fucking white
bitch" or "a white bitch".

141. M. Titze established that M. Mack had worked for the Respondent for
approximately five years in the capacity of lead cook. This nmeant that M. Mack
was responsible for training cooks. M. Titze described M. Mack as being very
hi gh strung. Wen tickets were not correct M. Mack would pull them down and
make the server correct them |If the tickets were not correct the cooks would
prepare the wong food and this would throw the cycle of work off. Under these
ci rcunstances M. Mack was observed by M. Titze to "fly off the handle".

142. M. Titze identified that the enpl oyee manual prohibits vul gar
| anguage or failure to follow a supervisor's instructions. The managers,
according to the nmanual, are expected to squel ch the profane | anguage.



143. M. Titze confirned that M. Holnmes was fired for the sexual advances
that he made to Ms. Helns. Qher than the Holmes incident, M. Titze was not
awar e of conduct which m ght be considered sexual harassnent.

144. Prior to the events involving the Petitioner's clains related to
di scrimnation on the basis of sex, neither M. Titze nor Ms. Titze had received
conpl ai nts of enpl oynent discrimnation against Petitioner or other servers.

145. At the end of My, 1993, Petitioner applied for unenpl oynent
conpensation. She was granted that conpensation in July, 1993.

146. Before applying for unenpl oynent conpensation Petitioner tried to
gai n enpl oynment at several restaurants other than Respondent's restaurant. She
managed to obtain a job at Banjo's restaurant in Tallahassee, Florida, but only
wor ked there for a period of 20 m nutes when she was told that she was being
di sm ssed for reasons that were apparently unrelated to her perfornmance at that
restaurant.

147. In lieu of conpensation, Petitioner participated in the Training
I nvest ment Program which all owed her to receive schooling directed toward a
profession. That schooling was at Lively Vocational Technical School in
Tal | ahassee, Florida, to becone a barber. The tuition at Lively was paid by
anot her program The Training Investnment Program pai d $69. 00 per week through
May, 1994, when Petitioner concluded her schooling to become a barber. In this
arrangenent Petitioner was not required to seek enploynent while in school
Petitioner began enpl oynent as a barber or hair stylist beginning June, 1994.

148. Petitioner's gross earnings for the period that she worked at the
Par kway restaurant were $3, 167. 50.

149. The value of the TIP incone for the year that Petitioner received
t hat noney was $3, 588. 00.

150. The $3167.50 earned by Petitioner when enpl oyed by Respondent was for
an 11-week period covered by a diary kept by Petitioner related to her earnings
as extrapol ated by an enploye with the Unenpl oynment Conpensati ons Conm ssion
VWhen annual i zed to represent the period fromthe beginning of June 1993 unti
the end of May, 1994, when Petitioner was unenpl oyed and attendi ng barber's
school, the anticipated earnings had Petitioner maintained her position with
Respondent woul d have been $14,971.00. That $14,971.00 is offset by the
$3,588. 00 which she was paid as a participant in the TIP program Therefore,

t he backpay, including tips and wages, for the period that Petitioner was out of
wor k woul d amount to $11,383.00. The only benefit that Petitioner would be
entitled to is a week's earnings for a vacation period anmounting to $72.00,
representing a work week of 34 hours at $2.13 per hour

CONCLUSI ONS OF LAW

151. The Division of Administrative Hearings has jurisdiction over the
subject matter and the parties to this action in accordance with Section
120.57(1), Florida Statutes.

152. Petitioner is a "person” within the nmeaning of Section 760.02(6),
Florida Statutes. Petitioner is an "aggrieved person” wthin the nmeaning of
Section 760.02(10), Florida Statutes.



153. Respondent is an "enployer” within the nmeaning of Section 760.02(7),
Fl orida Statutes.

154. Petitioner clains that the Respondent has unlawfully discrim nated
agai nst her based upon her gender. Again Petitioner clains that Respondent:

knowi ngl y mai ntai ned a sexually hostile and

abusi ve environnent towards fenal e servers that
unreasonably interfered with their work, exposing
them to di sadvant ageous working conditions to

whi ch mal e enpl oyees were not exposed. The work

pl ace for servers was perneated with discrimnatory
ridicule and insults. Respondent's naintenance of
this intimdating environment caused Petitioner's
di scharge or constructive di scharge.

155. The statutory basis for Petitioner's claimis set forth in Section
760. 10(1)(a) and (b), Florida Statutes, which states:

(1) It is an unlawful enploynent practice for
an enpl oyer:
(a) To discharge or to fail or refuse to hire
an individual, or otherwise to discrimnate agai nst
any individual with respect to conpensation, terns,
conditions, or privileges of enploynment, because
of such individual's race, color, religion, sex,
nati onal origin, age, handicap, or marital status.
(b) To limt, segregate, or classify enpl oyees
or applicants for enploynment in any way whi ch woul d
deprive or tend to deprive any individual of enploy-
ment opportunities, or adversely affect any
i ndividual's status as an enpl oyee, because of such
i ndividual's race, color religion, sex, nationa
origin, age, handicap, or marital status.

156. In resolving this dispute, reference may be nmade to the precedents
set forth in Title VI of the Cvil R ghts Act of 1964, 42 U S.C s.2000e et
seq., through court cases interpreting that law. This opportunity exists
because Chapter 760, Florida Statutes, "Florida Gvil R ghts Act of 1992", is
patterned after federal legislation. See Florida Dept. of Com Affairs v.
Bryant, 580 So.2d 1205 (Fla. 1st DCA 1991).

157. In the Bryant case the court indicated that to resolve the issue of
di scrimnation one nmust question the facts presented and that includes dealing
with issues of weight and credibility of the evidence.

158. Having alleged that the Respondent maintained a hostile work
environnent, Petitioner nust offer objective proof about the environment,
together with Petitioner's subjective perceptions that the environnent was
hostile. Mreover, Petitioner nust show that the Respondent or its agents, to
include M. Stowell and Ms. Titze, knew or should have known of the conduct
constituting the hostile environment and with that knowl edge failed to take
appropriate corrective action. See Meritor Savings Bank v. Vinson, 106 S. O
2399 (1986).

159. A sexually hostile or abusive environment exists "when the work place
is permeated with 'discrimnatory intimdation, ridicule, and insult' that is



"sufficiently severe or pervasive to alter the conditions of the victins

enpl oyment and create an abusive working environnment' . . . ", Harris v.

Forklift Systenms, Inc., 114 S. Q. 370 (1993). Concerning the alleged victinis
subj ective perception about the working environment, the Harris court stated,
"so long as the environment woul d reasonably be perceived and is perceived, as
hostil e or abusive, there is no need for it to al so be psychol ogically
injurious". However, the affect of the alleged discrimnation on the enployee's
psychol ogi cal well-being has rel evance in determ ni ng whet her the enpl oyee

perceived that the environnent was abusive.

160. In the Harris opinion, at 114 S. Q. at 371, the court described the
test for neasuring the quality of the environnent and whether it constituted a
sexual |y hostile or abusive environnment when it stated:

. whet her an environnment is 'hostile' or
"abusive' can be determ ned only by | ooking at

all the circunstances. These nmay include the
frequency of the discrimnatory conduct; its
severity, whether it is physically threatening

or humliating, or a nmere offensive utterance;

and whether it unreasonably interferes with the
enpl oyee's work performance . . . no single factor
i s required.

161. Again in the Harris case, at 114 S.Ct. 372, Justice G nsburg in a
concurring opinion commented on the test for a sexually hostile or abusive
environnent in this manner

The critical issue, Title VII's text indicates,

i s whether menbers of one sex are exposed to

di sadvant ageous ternms or conditions of enploynment
to which nenbers of the other sex are not exposed.

It suffices to prove that a reasonabl e person
subj ected to the discrimnatory conduct would find,
as the Plaintiff did, that the harassnment so altered
wor ki ng conditions as to make it nore difficult to
do the job.

162. Robinson v. Jacksonville Shipyards, Inc., 760 F.Supp. 1486 (MD Fl a.
1991) speaks to the nature of the proof that nmust be denonstrated by Petitioner
to prevail in her claimwhere it is stated:

Five elements conprise a claimof sexual dis-
crimnation based on the existence of hostile
wor ki ng envi ronmnent ;

(1) Plaintiff belongs to a protected category;

(2) Plaintiff was subject to unwel comed sexua
har assnent ;

(3) The harassnent conpl ai ned of was based
upon sex;

(4) The harassnent conplained of affected a
term condition or privilege of enploynent; and
(5) Respondeat superior, that is Defendants
knew or shoul d have known of the harassnent and
failed to take pronpt, effective renedial action



163. Those el enents of proof follow the holding in Jones v. Flagship
International, 793 Fed. 2d 714 (5th G r. 1986).

164. Verbal abuse in an environnent which allows verbal abuse of a fernale
wor ker is not condoned even in the instances where the individual conmtting the
harassnment and the femal e worker/clai mant do not |ike each other. See Burns v.
McG egory El ectronics Industries, Inc., 989 F.2d 959 (8th Cr. 1993) and
unwel coned sexual harassment by a co-worker cannot be justified even in the
i nstances where the daimant is "unlady like". See Carr v. Allison Gas Turbine
Di vi sion, General Mtors Corp., 32 F.3d 1007 (7th Cr. 1994).

165. As a female Petitioner belongs to a protected category.

166. Petitioner and other femal e servers were subject to unwel coned
harassment by the profane | anguage and non-verbal conduct by the kitchen

personnel. However, the overall circunmstances point out that to sonme extent the
servers contributed to the hostile working environnent in tinmes of stress
t hr ough unpl easant exchanges with the cooks. |In those instances interference

with the servers' work performance was as nuch influenced by the servers as by
t he cooks.

167. The harassment conpl ai ned of was not entirely based upon her sex
(female). As a nmeans to conpare whether, but for the fact of her sex,
Petitioner would not have been the object of the harassment, the circunstances
were such that all servers were femal es save one male server. The nmale server
wor ked as a server for a short period of time common to the period when
Petitioner worked. During that short period of time he was not subjected to
abusi ve treatnment by the kitchen personnel. It was not shown that he did things
that mght give rise to abusive responses by the cooks. The exchanges between
femal e servers and cooks were not so nuch in recognition of their gender, they
were nore related to their enploynent positions.

168. Wiile the harassnment that Petitioner was subjected to affected her
basi c condition of enploynent, there was no neani ngful opportunity to conpare
the treatnent of Petitioner and other fermale servers to nale servers to
det erm ne whether male servers woul d be exposed to di sadvant ageous conditions of
enpl oyment. Petitioner's terns and privileges of enploynent were unaffected by
sexual harassment that mnal e enpl oyees were principally responsible for, conduct
unrel ated to the exchanges about food orders.

169. The persons in charge of the restaurant knew about the questionable
conduct by kitchen personnel in using profanity directed to or in the presence
of the female servers. The renedial action taken in response to this conduct
was pronpt but ineffective. Managenment was not sufficiently apprised of the
non-verbal conduct to be expected to take renedial action

170. Petitioner and other femal e servers perceived and reasonably so, that
the work environment was hostile and abusi ve.

171. However, on the whole Petititioner has failed to prove that she was
the victimof sexual discrimnation

172. The basis upon which Petitioner |eft her enploynment with Respondent
was unusual. She was a willing participant in the argunent with M. Mack on
that last day. M. Stowell took actions to renove Petitioner froma situation
that was potentially harnful to Petitioner. Wen Petitioner would not |eave the
job for that day voluntarily, but rather insisted that the matter be brought to



concl usi on concerning her ultimte enploynent wi th Respondent, Petitioner
invited M. Stowell to fire her. He did so. By those actions he did not act in
a discrimnatory fashion. H s decision is neasured against Petitioner's

enpl oyment history at the Parkway restaurant. Her performance was one in which
she was often late for work and did not neet uniformrequirenments for servers.
See Department of Corrections v. Chandler, 582 So.2d 1183 (Fla. 1st DCA 1991).

RECOMVENDATI ON
Based upon the findings of fact and the conclusions of law, it is,
RECOMVENDED:

That the final order be entered which dism sses Petitioner's clains of
di scrim nation based upon sex.

DONE and ENTERED this 24th day of May, 1995, in Tall ahassee, Florida.

CHARLES C. ADAMS, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 24th day of My, 1995.

APPENDI X

The foll ow ng di scussion is given concerning the proposed facts of the
parties:

Petitioner's Facts:

Paragraphs 1 and 2 are not necessary to the resolution of the dispute.

Par agraphs 3 through 7 are subordinate to facts found.

Paragraph 8 is rejected.

Par agraphs 9 through 12 are subordinate to facts found.

Par agraph 13 is not necessary to the resolution of the dispute.

Par agraph 14 is subordinate to facts found with the exception of the latter
phrases referring to "nother fuckers" and "fuck you, nother fucker" which
phrases are rejected.

Par agraphs 15 and 16 are subordinate to facts found.

Par agraph 17 is rejected.

Par agraph 18 is subordinate to facts found with the exception of the
reference to conments about breasts which is rejected.

Par agraph 19 is subordinate to facts found.

Par agraph 20 is contrary to facts found.

Paragraph 21 is accepted in the reference to verbal aggression and is
rejected in the reference to physical aggression



Par agraph 22 is subordinate to facts found with the exception of the phrase
whi ch says describing their genitals and "you want sonme of this baby" which is
rej ected.

Par agraph 23 is subordinate to facts found with the exception that the
suggestion that the cooks were directing their conduct specifically to the
Petitioner is rejected.

Par agraphs 24 and 25 are not necessary to the resolution of the dispute.

The first sentence to Paragraph 26 is subordinate to facts found. The
latter sentence is rejected.

The first sentence to Paragraph 27 is rejected. The second sentence is
subordinate to facts found.

Par agraphs 28 through 30 are subordinate to facts found.

The first sentence to Paragraph 31 is contrary to facts found. The second
sentence is subordinate to facts found with the exception of the phrase that the
attenpts to stop the conduct did not do any good which phrase is rejected. The
third sentence to Paragraph 31 is subordinate to facts found.

Par agraph 32 is subordinate to facts found inits first sentence. The
first phrase in the second sentence is subordinate to facts found. The latter
phrase is not necessary to the resolution of the dispute. The third sentence is
contrary to facts found. The fourth and fifth sentences are rejected in the
suggestion that the conplaint by the server's father led to the dismssal of the
cook. The last sentence in Paragraph 32 is subordinate to facts found with the
exception of the suggestion that the conplaint was to no avail, which is
rej ected.

Par agraph 33 is subordinate to facts found.

Par agraphs 34 and 35 are contrary to facts found in the suggestion that
orders were deliberately slowed up resulting in lower tips to the servers. The
of fensi ve | anguage that is commented on in Paragraphs 34 and 35 is subordinate
to facts found.

Par agraphs 36 and 37 are subordinate to facts found.

Par agraph 38 is not necessary to the resolution of the dispute.

Paragraph 39 is rejected in its suggestion that the Petitioner's
nonconf ormance wi th uni formrequirements were conparable to the experience with
other servers in terns of frequency.

Par agraph 40 is subordinate to facts found.

Par agraph 41 is not necessary to the resolution of the dispute.

Par agraph 42 is not necessary to the resolution of the dispute.

Par agraph 43 is contrary to facts found in the suggestion that Petitioner
was occasionally late, is subordinate to facts found in the renmai ni ng phrase.

Par agraph 44 is subordinate to facts found.

Par agraph 45 is not necessary to the resolution of the dispute.

Par agraphs 46 and 47 are not necessary to the resolution of the dispute.

Par agraph 48 is subordinate to facts found.

Par agraph 49 is not necessary to the resolution of the dispute.

Par agraph 50 is subordinate to facts found with the exception of the |ast
sentence which is not necessary to the resolution of the dispute.

Par agraph 51 is subordinate to facts found.

Par agraphs 52 through 54 are not necessary to the resolution of the
di spute

Par agr aphs 55 through 63 are subordinate to facts found.

The first sentence to Paragraph 64 is not necessary to the resol ution of
the dispute. The latter sentence is subordinate to facts found.

Par agraphs 65, 66 and 67 in the non-parenthetical references are
subordinate to facts found. The parenthetical references are an inconplete
di scussion of the facts found in the recommended order

Par agraph 68 is subordinate to facts found.

Par agraphs 69 and 70 are not necessary to the resolution of the dispute.



The first sentence to Paragraph 71 is contrary to facts found. The second
and third sentences are subordinate to facts found.

Paragraph 72 is contrary to facts found in its suggestion that Petitioner
did not use profane |anguage in the confrontation with the cook

Paragraph 73 is contrary to facts found.

Par agraph 74 is a conclusion of |aw

Paragraph 75 is contrary to facts found.

Par agraph 76 is not necessary to the resolution of the dispute.

Paragraph 77 is not necessary to the resolution of the dispute.

The first sentence to Paragraph 78 is not necessary to the resol ution of
the dispute. The latter sentence to Paragraph 78 is subordinate to facts found.

Par agraphs 79 and 80 are not necessary to the resolution of the dispute.

Paragraph 81 is contrary to facts found.

Par agraphs 82 through 88 are not necessary to the resolution of the
di spute

Concer ni ng Paragraphs 89 and 90, whatever Petitioner's intentions prior to
the confrontation with the cook, once that confrontation transpired Petitioner
opted to be fired rather than be sent hone to get away fromthe threats by the
cook or to quit her enploynment of her on volition

Par agraph 91 is subordinate to facts found.

Par agraphs 92 through 95 are rejected.

Par agraphs 96 through 99 are subordinate to facts found.

Par agraph 100 is not necessary to the resolution of the dispute.

Par agraph 101 is subordinate to facts found in the first sentence. The
|atter sentences in Paragraph 101 are irrel evant.

Par agraphs 102 through 104 are acknow edged as attenpts at inpeachment but
are rejected in favor of the facts found in the recomended order

Par agraphs 105 through 114 are subordinate to facts found.

Par agraph 115 is not necessary to the resolution of the dispute.

Par agraphs 116 and 117 are subordinate to facts found.

Par agraphs 118 through 120 are not necessary to the resolution of the
di spute

Par agraphs 121 through 124 are subordinate to facts found.

Par agraphs 125 through 133 are not necessary to the resolution of the
di spute

Paragraph 134 is irrelevant with the exception of the |ast sentence which
i s subordinate to facts found.

Par agraphs 135 through 145 constitute | egal argunent.

Respondent's Facts:

Par agraphs 1 and 2 are subordinate to facts found.

The first phrase to Paragraph 3 is accepted to the extent that conditions
were stressful and the expectation of timely service to patrons. The renaining
| anguage in Paragraph 3 is rejected in that it was not established that the
enpl oyees were aware of any signs that incrementally addressed the tine
standards for service

Par agraphs 4 through the first two sentences of Paragraph 8 are subordinate
to facts found. The phrase pertaining to Petitioner's forner enploynment is not
rel evant. The remai ning portions of Paragraph 8 are subordinate to facts found.

Par agraphs 9 and 10 constitutes |egal argument.

Par agraphs 11 through 13 are not necessary to the resolution of the
di spute

Par agraph 14 is subordinate to facts found.

Par agraph 15 is not necessary to the resolution of the dispute with the
exception of the discussion of the basis for Petitioner's departure fromthe
restaurant on May 15, 1993, which is subordinate to facts found.



Par agraphs 16 and 17 are not necessary to the resolution of the dispute.

Par agraph 18 is not rel evant.

Par agraph 19 is subordinate to facts found.

Par agraph 20 is not necessary to the resolution of the dispute.

Par agraphs 21 through 24 are subordinate to facts found.

Par agraph 25 is not necessary to the resolution of the dispute.

Par agraph 26 and the first sentence to Paragraph 27 are subordinate to
facts found. The remmining sentences wthin Paragraph 27 constitute | ega
ar gument .

Par agraph 28 is subordinate to facts found.

Par agraph 29 is contrary to facts found.

Par agraph 30 constitutes a correct portrayal of the process engaged in by
the hearing officer; however, it is not necessary to report those activities in
the fact finding.

COPI ES FURNI SHED:

Patricia A Renovitch, Esq.
P. O Box 6507
Tal | ahassee, FL 32314-6507

St ephen Marc Sl epin, Esq.
1114 E. Park Ave.
Tal | ahassee, FL 32301

Sharon Mouultry, derk

Human Rel ati ons Commi ssi on
325 John Knox Rd.

Bldg. F, Ste. 240

Tal | ahassee, FL 32303-4149

Dana Baird, General Counse
Human Rel ati ons Commi ssi on
325 John Knox Rd.
Bldg. F, Ste. 240
Tal | ahassee, FL 32303-4149

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



